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Criminal Enforcement of Intellectual Property Rights in Latin 
America: An Institutional Grammar Tool Approach  

Intellectual property rights enforcement is a central issue in most international, regional, and 
bilateral negotiations (Li, 2009), and a concern due to the growing perception of the extent of 
counterfeiting and piracy (Fink and Correa, 2009). Enforcement can be broadly understood as 
“making sure that legal rules are respected” (Seuba, 2017) in different areas or branches of the law. 
Criminal law is often seen as a last resort for conflict resolution; however, it can be used to sanction 
certain IPR infringements, such as trademark counterfeiting and copyright piracy, because of the 
nature of the harm (Manta, 2019). However, academic literature has not been able to determine if 
criminal sanctions effectively deter such conducts, especially in Latin American and Caribbean 
countries.  

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) requires 
member states “to provide for criminal procedures and penalties to be applied at least in cases of 
willful trademark counterfeiting and copyright piracy, committed on a commercial scale.” (WIPO, 
2018). Beyond international standards, criminal measures may also be agreed upon when national 
governments sign bilateral or regional trade agreements and afterwards, modify national laws and 
codes accordingly. 

Despite the growing concern about IPR protection, the academic literature on criminal 
enforcement procedures and sanctions is sparse (Wechsler, 2010). We found that most academic 
research on this topic focuses on developed countries (Geiger, 2012; Luckenbill, D. and Miller, K., 
2008; Marcowitz-Bitton, M., Fischman-Afori, O., Billauer, H., 2023). Evidence from Latin 
American countries related to criminal enforcement is even more scarce. Most research in this area 
has focused on the undesirable effects of enforcement measures in Brazil and Mexico (Pinheiro-
Machado, R., 2020; Tozi, F., 2022) and Mexico (Domon, K., 2018; Aguiar, J., 2012; Observatorio 
Nacional Ciudadano, 2019).  

This white paper examines the criminal enforcement of IPR in Latin America in terms of legal 
instruments, policies, and initiatives from an institutional perspective and specifically delves into 
the Mexican case. Our research approach is based on the Institutional Grammar Tool (IGT), an 
analytical framework linked to the Institutional Analysis and Development framework widely used 
to study institutional design and compliance behavior. This research is, to the best of our 
knowledge, a novel application of IGT in intellectual property and criminal law.  

The paper is organized as follows. Section 2 provides the highlights of a cross-country comparison 
of the institutional design IPR criminal enforcement laws and regulations among Latin American 
countries listed in the USTR Special 301 Report watchlists. Section 3 presents a mixed-methods 
case study on Mexico, which seeks to explain why criminal enforcement of intellectual property 
rights declined between 2018 and 2023. Finally, section 4 discusses the policy implications of the 
findings.  
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2. The Institutional Design of Criminal Enforcement of Intellectual Property Rights in Latin 
America 

Criminal law is seen as the foundational tool for effective IPR protection, acting as a last resort to 
protect public interest and deter severe violations, while also serving a preventive regulatory 
function. The effectiveness and desirability of criminal IP enforcement remain controversial due 
to concerns about costs, compatibility with justice principles, and its application in developing 
countries. Variations in criminal law in selected Latin American countries are crucial for 
understanding how Global South countries adapt their laws and how criminal IP laws integrate 
into Latin American penal state formation processes, which are deeply influenced by local contexts. 
This is undoubtedly a matter of institutional design.  

The research identified six key bilateral and regional trade agreements with the U.S. (Chile, 
Colombia, Peru, Dominican Republic, Guatemala, and Mexico) that contain provisions for 
criminal IPR enforcement, often exceeding TRIPS standards. These agreements generally 
converge on requiring criminal procedures and penalties for willful trademark counterfeiting and 
copyright/related rights piracy on a commercial scale. However, a key difference is the lack of a 
consistent definition for “commercial scale", leaving it to parties to define as well as the “specific 
severity of punishment”. 

In terms of the highest standard of protection agreed upon between selected parties and the US, 
we identified that the USMCA ranks at the top by specifying several aspects related to “significant 
adverse impact” of copyright piracy as well as a broader scope for procedures targeted at 
counterfeit labels and packaging. On the other extreme, we found the Chile FTA which is less 
strict on these matters as well as import/export of infringing goods.  

We found limited evidence of criminal policies in LAC listed countries targeted at deterring 
offenders from counterfeiting and copyright piracy. Institutions-in-form found in domestic laws, 
codes and regulations fail to establish organizational settings that can promote a proactive 
approach toward offending. Few examples such as the creation of intersecretarial commissions in 
Peru and Mexico were found, but their results cannot be tracked. The lack of such constitutive 
settings leaves the enforcement structure depending only on the regulative realm, namely the 
codification of offenses as well as the definition of certain criminal procedures.   

In terms of the codification of offenses, governments either do so in industrial property or 
trademark specific and copyright laws or in their criminal codes. Offenses are far ranging and can 
include standard ones such as counterfeiting and copyright piracy, but others have codified 
complex conducts related to telecommunications and internet service providers liability, 
camcording or offenses infringing trade secrets and patents. However, the institutional design of 
such rules is meaningless without actual enforcement. 

3. Strong as its Weakest Link Criminal Enforcement of Intellectual Property Rights in Mexico 
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Our research identified the current state of criminal enforcement of intellectual property rights 
(IPR) in Mexico, as the "Achilles' heel" of the country's IP system. Despite a long tradition of 
intellectual property since the 19th century and a robust, internationally recognized legal 
framework, commercial-scale trademark and copyright infringement remains widespread. 

Reports from the USTR (Office of the United States Trade Representative) in the late 1990s and 
early 2000s criticized the ineffectiveness of criminal sanctions, even after the creation of 
institutions like IMPI, INDAUTOR, and specialized units within the Attorney General's Office 
(PGR, now FGR) following NAFTA. While the USMCA (United States-Mexico-Canada 
Agreement) revitalized IP legislation, USTR reports from 2019 to 2024 have adopted an 
"aggressive" tone in describing criminal enforcement, citing a lack of statistics, the apparent non-
existence of investigations, and an "internal ban" within the FGR on seeking search warrants. 

IPR enforcement in Mexico can occur through administrative, civil, criminal, border, and 
preventive channels. The criminal approach involves the Attorney General's Office (FGR) and 
federal judges. Despite a reform of the criminal justice system towards an adversarial model, 
official data reveals a significant decline in initiated investigations for industrial property and 
copyright offenses: 

• Investigations: Initiated investigations for industrial property and copyright offenses 
decreased by 30% and 77%, respectively, between 2012-2017 and 2018-2023. 

• Tangible Actions: Concrete actions (raids, seizures, arrests) by the UEIDDAPI 
(Specialized Unit for the Investigation of Copyright and Industrial Property Infringements) 
have sharply declined, with no enforcement actions reported from 2020 to April 2023, 
despite opened investigations. 

• Alternative Dispute Resolution: Alternative dispute resolution mechanisms, such as 
mediation, have seen increased use, particularly for industrial property offenses. 

• Convictions: Convictions are exceedingly rare, representing less than 1% of initiated 
investigations, with a clear downward trend and even zero convictions in some recent years. 

 
While the FGR has constitutional autonomy, the specialized unit's (UEIDDAPI) public 
expenditure has decreased by 40% in real terms since 2018. The capacity of other entities 
(delegations, judges, police, customs) is unspecific and competes with other tasks. 

The quantitative evidence of declining criminal IPR enforcement since 2018 is explained by 
qualitative analysis based on an Institutional Grammar approach that studies institutions-in-use 
defined as: rules, norms, and strategies that govern social systems as embodied in practice, 
irrespective of their formal or informal origin. Based on convergence analysis from interviews 
with enabling agents (law firms, private investigators, industry associations) the research found 
that criminal IPR enforcement in Mexico sharply declined shortly after 2018, coinciding with the 
past federal administration and the appointment of the Attorney General. 
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The dominant type of enforcement after 2018 is "forbearance," defined as "revocable state inaction 
toward legal violations." This is characterized by a high degree of selectivity in who and when 
enforcement actions are taken. This forbearance is driven by a broad taxonomy of activation 
conditions and enforcement constraints affecting IPR holders, enabling agents, and the authorities 
themselves as shown in Table 1. 

Table 1. Activation conditions and execution constraints identified in interviews 
Attribute Activation condition Execution constraint Effect 

IP holders 
Stance towards trademark counterfeiting and copyright piracy 

Type of product and volume 
Awareness of criminal procedures 

Budget 
Geographic priorities  
International events 

Industry variation in enforcement actions 
Perception of LEA and criminal policies 

Authorities  
Political or ideology stance  

Alignment with policies 
Type of product and volume 

Location (points of entry, notorious markets, streets, warehouses) 
Type of offenders (retailers vs wholesalers) 
Lack of state capacity (digital) 

Shut down of ex officio investigations 
Low success rate of investigations 

Organizational consequences  

Enablers NA NA 
Shift to other action such as administrative actions 

Seek other procedures unrelated to IP or at the local level 

Procedural institutions such as forensic analysis practices and case management policies impacted 
criminal processes by making them lengthier or prone to failure. Once investigations were 
submitted to the public prosecutor, forensic specialists performed comparative analysis of goods 
that often were incompatible with the codification of the offense or demanded the impossible from 
the IP holder’s perspective. During these years the FGR led a decentralization / centralization 
process which misled case management and increased enforcement costs.  

4. Policy implications and research opportunities 

The international IP regime includes criminal law as one size fits all tool for effectively protecting 
IPR; however, our research calls for a more nuanced approach. Despite criminal enforcement 
institutions sharing certain institutional grammar elements, cross country differences still exist. 
Convergence towards a strong-arms policy will not likely be sought and implemented by most 
national governments. Competing objectives in LAC countries such as drug trafficking, human 
trafficking or other serious crimes will still be prioritized.  

Mutual trade and economic partnership agreements between LAC countries and USA establish a 
benchmark of criminal enforcement of IPR. As such, this benchmark sets out definitions, sanctions, 
authorities’ powers, as well as other general aspects that could be implemented by parties. The 
USMCA sets a higher standard of criminal sanctions than any other agreement due to its recent 
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development, so it is likely that institutions stemming from similar and newer agreements between 
LAC countries with the US will eventually converge towards this standard.  

It is unclear if criminal sanctions are the most efficient enforcement mechanism of IP. Strands of 
academic literature highlight the deterrent potential of criminal law and how it can deter offenders 
while other strands suggest how it can be counterproductive. Our research shows how the behavior 
of agents involved in the process is driven by emerging norms, rules and strategies that can 
overrule institutions-in-form carefully designed by governments. The case study on Mexico is a 
clearcut example of this. Despite signing a trade agreement that sets a very high standard of 
protection including criminal sanctions, it is surprising how the actual behavior of law enforcement 
agencies rallies against it and de facto decriminalizes certain offenses.  

Avenues for further research on the criminal enforcement of IPR in Latin America can be divided 
into two separate but complementary routes. On one hand, point to conditions that favor or hinder 
criminal enforcement during the investigative and judicial processes. Our study case shows how 
under certain political contexts, institutions-in-use can create equilibrium that diverges from what 
is established in institutions-in-form such as trade agreements, national laws and criminal codes. 
Thus, studying each country on a longitudinal basis can lead to the identification of various 
enforcement equilibrium and its relationship with the political cycle. 

Another avenue points to understanding cross-country differences in criminal enforcement of IP. 
Currently there are no available or comprehensible datasets that can help in identifying which 
countries tend to rely more on these measures and thus determine the effectiveness of such 
sanctions. However, our approach allows comparison thanks to the IGT better suited to the 
characteristics of LAC countries' state formation processes and their relationship with criminal 
justice systems. By studying how enforcement occurs or how it does not, it is a far more fruitful 
approach for rightsholders of trademarks and copyright, law enforcement agencies and other actors 
in the IP ecosystem. 
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