
Improving collaboration between 

Intellectual Property rights holders 

and Chinese authorities  

– Exclusive Guest Post  

 
• Efforts underway to encourage police across China to collaborate 

 with IP owners  

• Best practice form Shanghai procuratorats and courts to be 

 promoted across other provinces  

• Project to date offers useful tips on how to utilize interrogation 

 records in enforcement  

 

Next week (May 2019) in Boston, Jack Chang, currently 

special counsel to the chairman of L Brands International, will 

receive the WTR Industry Award for lifetime achievement. Chang is 

one of the founders of the Quality Brands Protection Committee 

(QBPC) and in this exclusive guest post, he provides insight into 

efforts to work with Chinese authorities to drive more efficient and 

transparent public prosecutions and trials against intellectual 

property crimes. Crucially, he also offers tips about into how best to 

work with local authorities and utilize information from police 

interrogation records in enforcement efforts.  

 

Guest analysis:  

 

When I worked for one of my previous employers (‘Company 

X’) as the Corporate Assistant General Counsel and the Head of 

China IP Protection Office based in Shanghai, I wrote to the China 

State Council to report a serious counterfeit threat, which almost 

caused Company X’s wound care business to be shut down. I 

sought the State Council’s assistance in helping fight against the 

identified ring, which cultivated a large number of counterfeiters 



throughout China by supplying production machines, know-how 

and technologies, as well as helping counterfeiters to penetrate 

Company X’s supply and demand chains. Subsequently, the then-

Vice Premier Wu Bangguo instructed the National Anti-

Counterfeiting Office to initiate a special operation across 17 

provinces, Shanghai and Chongqing. This operation was 

implemented by the State Technical Supervision Bureau (the 

predecessor of the General Administration for Quality Supervision, 

Inspection & Quarantine), which ended up saving Company X’s 

wound care business in China.  

 

At various local levels, the Technical Supervision Department 

and police worked as joint forces. As it was a high-profile special 

operation, I was able to join many field operations to see what was 

going on with my own eyes. When a criminal investigation was 

concluded and the public prosecution against the counterfeit 

trademark crime commenced, I was notified by the police and 

procuratorate and was able to sit in the court trial to witness the 

process. I learned that even though, as an in-house counsel, I 

could not apply to the court to copy the court files, when I hired an 

outside litigator, they could do that. Copying the files, including the 

police interrogation records, enabled me to better work with 

outside litigators to prepare for arguments in the court trial on 

behalf of Company X. The more criminal cases that I worked on in 

this way, the more police interrogation records that I had.  

 

After reviewing a number of these records, I was amazed to 

find out that, for example, one police unit, which was extremely 

experienced and hard-working, asked all the key questions – 

which not only made the case solid but also uncovered secrets 

such as from whom the defendant counterfeiter sourced 

manufacturing machines, raw materials, packaging boxes and 

cartoons etc., as well as to whom the counterfeit goods were sold. 

By contrast, I also found that, sometimes, the police units (possibly 

due to their lack of knowledge about the wound care business or 

lack of experience in investigating IP crimes) asked questions that 

were either beating around the bush or were leading in nature, 

which enabled the defendants’ attorneys to defend them more 



successfully.  

 

This learning taught me to take an action, and whenever 

possible I provided a list of questions for the police to use as a 

check-list for them to interrogate detained supsects. Once the case 

was prosecuted, I then instructed outside litigators to participate in 

the process and to bring me the court files, including the police 

interrogation records. This approach has enabled me to find the 

answers that I needed but could not get from other sources. For 

example, in a few cases, which involved highly sophisticated 

counterfeit networks, I was able to find out that some seemingly 

unrelated counterfeit networks actually interacted with each other 

to cooperate and to share best practices. Even to divide their 

respective markets. This approach also enabled me to learn how 

sophisticated counterfeit rings managed to penetrate the supply 

chain and distribution channels of Company X – which helped me 

connect all of the dots together.  

 

These experiences convinced me that the traditional 

administrative enforcement actions served only the function of 

‘firefighting’ meaning shutting down a counterfeit operation site 

when the alarm was sounded by a trademark owner. The effective 

criminal investigation by the police served as ‘arsonist hunting’, as 

it tracks down the invisible hands operating the counterfeit supply 

networks. By reviewing quite a few police interrogation records, 

which contained the answers to the questions that I suggested the 

police asked, I realized that identifying and fixing loopholes in 

business processes – from sourcing materials to shipping finished 

products to consumers and customers – served the function of ‘fire 

prevention’. Ultimately, effective brand protection must focus on all 

three – firefighting, arsonist hunting and fire prevention.  

 

The challenges faced:  

 

Having said the above, when I was with another employer 

(Company Y) as the corporate senior IP counsel for Asia based in 

Shanghai, with the full support from the Ministry of Public Security 



(MPS, the national level police agency) and the Economic Crime 

Investigation Dept (ECID) of Shanghai Public Security Bureau 

(PSB, the local level police agency), several counterfeit rings 

located in different provinces (which were pirating the company’s 

industrial software packed in the boxes bearing counterfeit house 

mark of Company Y) were investigated and surfaced by the 

Chinese police after a three-month investigation, led by the 

Shanghai ECID. The total value of seized pirated software, when 

calculated on the basis of the retail price of legitimate copies, was 

10 times higher than the amount of Company Y’s annual software 

sales revenue the previous year in China. This was the highest-

profile and biggest scale of piracy/counterfeit case in Company Y’s 

history.  

 

Unfortunately, once the cases in various provinces were 

transferred to the local procuratorates by the police, no further 

information was available. My repeated requests to visit those 

procuratorates were rejected by the prosecutors. One of the 

reasons that local procuratorates gave me for rejecting my 

visitation requests was that IP-related articles are stipulated in the 

Chapter of The Crimes of Destructing Socialist Market Order rather 

than in the ‘Property Crimes’ Chapter of the PRC Criminal Law. 

Therefore, the public prosecution and trial of IP crimes were for 

protecting public interests, not for protecting any party’s private 

property rights. In their view, IP owners are irrelevant to the public 

prosecution and trial. When I left Company Y in April 2014, 18 

months later, no one knew whether these cases had been 

prosecuted or tried.  

 

Actions and progress:  

 

Knowing the importance of IP owners participating in public 

prosecution and court trials, I therefore approached the Shanghai 

ECID, advising them what happened to Company Y’s cases in 

various jurisdictions and arguing that, without a transparent public 

prosecution and trials process, the value of the ECID’s hard work 

would not be visible and maximized. After learning of the situation, 



the Shanghai ECID connected me, in March 2014, with the 

leadership of the Financial & IP Dept (FIPD. Now the name has 

been changed to the 4th Dept.) of the Shanghai People’s 

Procuratorate (SPP). The director of the FIPD fully supported the 

view that IP rights are property rights and advised, that among the 

16 districts in Shanghai, seven district procuratorates also had a 

FIPD. The director advised that the FIPDs of these seven district 

procuratorates started the practice in 2013 on an ad hoc basis to 

identify the IP owner(s) involved in IP crimes prosecutions and 

notify them to participate in the public prosecution and court trial, 

to exercise their rights and to fulfil the obligations of the ‘victim’ of a 

criminal offence according to the PRC Criminal Procedure Law.  

 

In several follow up meetings, the director and I kept 

exchanging thoughts on this subject. Several months later, with the 

efforts of the director and his director supervisor, the SPP officially 

issued in 2014 a written instruction to the seven district 

procuratorates instructing the district FIPDs to systematically 

implement the practice and to use the standard form of notice (in 

both Chinese and English) designed by the SPP when notifying IP 

owners.  

 

In order to make the job of SPP and the local procuratorates 

easier, I promised that the QBPC would assist the prosecutors in 

finding the contacts of the IP owners involved whenever needed, 

even if they were not QBPC members. A few months later, another 

district procuratorate set up its FIPD and, as a result, eight district 

procuratorates in Shanghai adopted the same best practice.  

 

After experimenting this Shanghai best practice for three 

years (2015- 2017), in early 2018 I proposed to the director that it 

was the right time for the SPP to consider implementing it in the 

other eight district procuratorates (there are 16 districts in 

Shanghai), even though they did not have FIPDs. The director 

immediately responded with, “this is doable”. I therefore took the 

opportunity to go further by saying that many fake and shoddy 

quality goods crimes also involved counterfeit trademarks. 

However, since these crimes were prosecuted and tried as ‘quality’ 



related crimes, and knowing that these quality related crimes were 

not handled by FIPD but by the traditional Inspection Supervision 

Dept (ISD) and the Public Prosecution Department of SPP, I 

discussed the possibility of getting the director’s help in 

coordinating with these two departments in the hope of achieving 

the objective that IP owners may also participate in public 

prosecutions against (and trial of) fake and shoddy quality goods 

crimes as long as their trademarks were involved in these crimes.  

 

The director immediately invited the director of ISD to join the 

meeting, and the subsequent discussion was very smooth and 

positive. Two months after the meeting, SPP sent a written 

instruction to all the procuratorates in Shanghai, at various levels 

in all the 16 districts, that – effective immediately – IP owners 

should be identified and notified whenever an IP crime or fake and 

shoddy quality goods crime involving trademarks was prosecuted. 

Shanghai procuratorate made a history in criminal IP protection in 

2018!  

 

After QBPC shared the Shanghai best practice with the 

Economic Crime Prosecution Dept (ECPD) of Beijing People’s 

Procuratorate, the ECPD also implemented the same practice by 

instructing all procuratorates in Beijing to adopt the same practice.  

 

However, in jurisdictions other than Shanghai and Beijing, 

many procuratorates are either not familiar with this practice or are 

reluctant to do so, even though the police work closely with IP 

owners during criminal investigations. Knowing this, in January I 

took an interview about IP protection in China, arranged by a 

standing committee member of the Chinese People’s Political 

Consultative Conference (CPPCC). After the interview, I shared 

the Shanghai best practice with the CPPCC standing committee 

member, who viewed promotion of the practice as a very positive 

action to help improve criminal IP protection in China, if it can be 

adopted in other provinces. The CPPCC Standing Committee 

member therefore offered help to promote the Shanghai best 

practice in other provinces.  

 



Furthermore, at a meeting on February 28, 2019 between a 

group of QBPC chairs with senior prosecutors including several 

department heads of the Supreme People’s Procuratorate (SPP), I 

reported the best practice of Shanghai and Beijing procuratorates 

to them and encouraged the SPP to help promote the best practice 

in Jiangsu, Zhejiang, Guangdong and Fujian Province. Their 

responses were very positive and encouraging.  

 

Rights available to victims of crimes under PRC 

Criminal Procedure Law:  

 

• Cross examine the witnesses (Art. 61); 

 

• Be informed of evaluation opinions (on technical issues) and 

apply for supplemental or re-evaluation (Art. 148);  

 

•  Express opinions to prosecutors when they determine 

 whether to indict the suspects (Para. 1 of Art.173); 

 

•  Appeal against a non-indictment decision made by prosecutors 

 (Art. 180);  

 

•  Express views on whether the judge(s) should be excused due 

 to possible conflict of interests, on the list of witnesses to testify 

 in court, on whether to exclude certain evidence due to its  

illegality and issues related to the trial (Para. 2 of Art. 187) 

 

•  Be notified three days prior to the court hearing (Para. 3, Art.    

187);  

 

•  Make a statement on the facts of the indicted crimes (Para. 1 of 

 Art. 191); 

 

• Question the defendants subject to the approval of the presiding 

   judge (Para. 2 of Art. 191);  

 



•  Request witnesses & technical issue evaluators to testify in 

 court (Para. 1 & 3 of Art. 192);  

 

•  Review and copy relevant court files (Para. 1, Art. 57 of 

 Supreme People’s Court Judicial Interpretation on Criminal 

 Procedure Law-Fa Shi (2012) #21).  

 

Ongoing Efforts:  

 

The efforts made by Chinese police to conduct effective 

criminal investigation and their collaboration with IP owners can 

only create a positive impact if the case is finally prosecuted and 

tried. The participation of IP owners in the public prosecution and 

court trial not only helps enhance the transparency and efficiency 

of prosecutor’s prosecution but also helps minimize the room for 

manipulating the trial due to corruption and/or local protection. 

 

Our first-step goal, which has been temporarily achieved 

already, is to make the Shanghai best practice be adopted in the 

well-developed provinces such as Jiangsu, Zhejiang, Guangdong 

and Fujian. QBPC Chairman (Michael Ding from ABB) and I co-

signed a letter that I drafted and sent it to the Chief Prosecutor of 

the SPP on April 25, 2019 recommending the SPP to help make 

our above-mentioned dream come true. The SPP after seeking 

inputs from various procuratorates and other relevant agencies, on 

November 22, 2019, it issued a written instruction to the 

procuratorates of Beijing, Shanghai, Jiangsu, Zhejiang, 

Guangdong and Fujian, of which the total number of criminal 

prosecution cases per year represents more than 50% of the total 

number of cases in China, to conduct a pilot program for one year 

on issuing notices to IP owners, whose IP rights were involved in 

criminal prosecution and trial in these jurisdictions to allow them to 

exercise the rights available to victims of a criminal offence, 

according to the Criminal Procedure Law. Take Shanghai as an 

example, in 2018, the total notices issued by various 

procuratorates in Shanghai involved 410 cases. In 2019, it was 

increased to 922 cases. We expect more cases in 2020. QBPC 



and members are excited about this big step progress towards 

transparency and effectiveness of criminal prosecution and trial 

against IP crimes.  

 

If the pilot program proves to be successful, our next-step goal 

is to work with the SPP on making this best practice a national 

practice. These lessons learnt have convinced us that as pro bono 

volunteers working for foreign invested companies operating in 

China, through the approach of cooperation, we can jointly make 

positive changes together with the Chinese authorities. Chinese 

government leaders do listen to the voices of foreign IP owners 

and do accept constructive recommendations in order to find 

practicable solutions to IP infringement.  

 

 

Note from the author: Thanks to the WTR for inviting me to write 

this article, which was published in May 2019. This version is 

updated on June 11, 2020.  

 

 

 

 

 

 

 

 

 

 


